

Planning and Zoning Meeting June 9, 2011

City of Rigby

Planning and Zoning Meeting 

July 14, 2011
7:00 p.m.
Those present were: Chairperson Orme, Commissioner Barker, Commissioner Richardson, Commissioner Warner and Robin Dunn, City Attorney. Those absent: Commissioner Brown, Commissioner Taylor and Commissioner Bennett (all excused). 

Chairperson Orme called the meeting to order at 7:14 p.m. 

Chairperson Orme stated the requirement for a quorum was fifty percent (50 %) plus one and explained to the audience that with four members present they constituted a quorum. 

Chairperson Orme stated the first thing on the agenda was the approval of the June 9, 2011 meeting minutes and asked if there were any changes or corrections. Commissioner Warner moved to approve the minutes as written. Commissioner Richardson seconded. All were in favor. 

Chairperson Orme stated the next item on the agenda was a public hearing for a Variance from Fuller Consulting and gave a brief explanation of the hearing procedure. Chairperson Orme asked if there was a representative present this evening and Paula Sessions, Planning and Zoning Administrator, stated they would need to call Jodi Price of Fuller Consulting on the phone. Mrs. Sessions stated that Dave Swager, City Clerk, would be giving a staff report on this item as well. Commissioner Warner asked if the applicant was going to be represented telephonically and Mrs. Sessions stated that was correct. Mrs. Sessions called Jodi Price and was able to get her on the phone and explained that Mr. Swager would give a brief staff report and then they would turn the time over to her for the presentation. 
Dave Swager, City Clerk, stated that he was present to give some background information on this request. Mr. Swager state that on January 4, 2011 AT&T contacted the city regarding leasing some space on the water tower for antennae. Mr. Swager explained that AT&T had proposed a five-five year concurrent lease for a total of twenty-five year lease. Mr. Swager stated there were concerns from the council raised during this discussion and explained those concerns were related to the structural integrity of the tank, the existence of lead based paint on the tank, and the fact that the tank has not been in use and no maintenance performed since approximately 1996. Mr. Swager explained suggestions from the council were to find a salvage company to remove the tank. Mr. Swager stated that on February 1, 2011 Megan Fuller of Fuller Consulting presented pictures and explanations of the proposed antennae on a tank similar in size and dimensions of the Rigby tank. Mr. Swager stated the proposed site for the AT&T equipment would be on the North two legs of the tank, East of the existing shop building within the enclosed compound of approximately 50’x30’. Mr. Swager stated the council had informed Ms. Fuller of their concern on the integrity and explained that Ms. Fuller had indicated that prior to a lease their engineers would perform an integrity check of the tank. Mr. Swager stated that on February 15, 2011 the Mayor informed the council that he had contacted two salvage companies, Pacific Steel and Vernon Steel in Idaho Falls, regarding the removal of the tank. Mr. Swager stated that Pacific Steel had expressed an interest while Vernon Steel had not. Mr. Swager stated that on March 1, 2011 Mayor Smith had informed the council that he had received a reply back from Pacific Steel and Pittsburg Tank and Steel from Kentucky regarding the demolition and removal of the tank. Mr. Swager stated that on April 5, 2011 the council had held discussions with AT&T regarding an alternative site at the Museum for their antennae. Mr. Swager stated that on April 19, 2011 Mayor Smith submitted three cost proposals for council consideration on the demolition of the water tower and explained the lowest of them was $24,000. Mr. Swager stated they had also received a report from their engineer stating the structural integrity of the water tower was not an issue and explained it would be sufficient for AT&T’s needs. Mr. Swager stated the cost of demolition was discussed during this council meeting and it was determined the city had other critical needs so the decision was made not to proceed with the demolition of the tower. Mr. Swager stated that on May 3, 2011 AT&T informed the council that the museum as well as three other proposed sites was not sufficient for their coverage requirements. Mr. Swager stated that on June 7, 2011 there was another proposal from AT&T that took into consideration the costs that would be incurred by the city. Mr. Swager explained this proposal indicated AT&T would prepay the 5 year lease or $30,000 to assist the city in financing the demolition of the water tower. Mr. Swager stated the council had moved to approve the lease subject to the tower being constructed to be equal in height to the existing tank. Mr. Swager stated AT&T was to seek Variance approval for the construction of a mono-tower. Mr. Swager stated the reasons the council was considering the demolition of the water tower were future maintenance due to lack of maintenance in the past 20 years, limited accessibility under the tank and the need to expand the present shop service bays. Mr. Swager stated that Fuller Consulting had submitted a picture and related documents for reference to this request and distributed those to the commission as well as the audience. 
Jodi Price stated that she is a private consultant acting on behalf of AT&T. Ms. Price stated that she could not really hear the presentation that Mr. Swager had made but thought it was a brief history of this request. Ms. Price stated that her request this evening was for the commission to grant a variance on the height restriction. Ms. Price stated that AT&T was proposing to construct a telecom site on the existing water tower and explained that if the water tower was ever dismantled would like to ensure they have an active working site the full length of the contract with the City. Ms. Price stated that if the City would ever dismantle the tower AT&T would like to have the approval of a variance to construct a mono-tower of equal height to the water tower. 
Chairperson Orme opened the public hearing at 7:21 p.m. and asked for any testimony in favor. No testimony was given. 

Chairperson Orme asked for any testimony against. 

Morgan Lake, PO Box 595, stated that he owns property adjacent to City Hall and explained his purpose in attending the meeting tonight was to oppose the request for a Variance to construct a cell phone tower. Mr. Lake stated that he had read the ten page proposal from AT&T to justify the erection of this cell phone tower. Mr. Lake stated that when reading through this proposal he could find no real reason why this tower should be erected. Mr. Lake stated the City had spent a million beautifying the city and felt this new proposal would be placing a monstrosity that has no limits placed upon it. Mr. Lake referred to the proposal and stated there are no limits to the amount of antennae, the height or anything else. Mr. Lake stated AT&T has presented a beautiful picture of a cell phone tower but referred to the proposal regarding the amount of antennae and stated there is no written limitation. Mr. Lake stated there was a beautiful city park one block North of this location and did not feel this cell phone tower would do anything to help with beautification of that park. Mr. Lake stated this proposed tower would be located in the center of our business district and did not feel this was the place for something of this type. Mr. Lake suggested the old sugar factory site just North of town would be a better location. Mr. Lake stated there are already several antennae out there and felt this was a more suitable location. Mr. Lake stated that per this proposal AT&T has agreed to pay the City $30,000 up-front to assist in the removal of the water tower but felt the City did not owe AT&T anything. Mr. Lake stated AT&T has a permit but no contract to install an antenna on the water tower as it presently exists. Mr. Lake stated that he would strongly suggest that AT&T find another location for their antennae and strongly urged the commission to deny this variance request.

Joel Johnson, 141 N. 4090 E., stated that he and his sister own property adjacent to where the new tower would be constructed. Mr. Johnson explained that he was present this evening to put forth his objection to the tower being constructed at this location as well. Mr. Johnson stated that he would also echo many of Mr. Lake’s sentiments and reasons for not wanting this tower within the city limits. Mr. Johnson stated that cell towers can be constructed anywhere and did not feel the center of town was an ideal location. 
Christa Horkley, 4090 E. 534 N., stated that she and her brother own their mother’s house which is adjacent to the city property. Ms. Horkley stated they grew up in this home and explained that she was opposed to the satellite tower in the middle of town. Ms. Horkley stated she agreed with her brother and Mr. Lake regarding having the tower placed somewhere else so that it did not detract from the beauty of the park. 

Chairperson Orme asked for any testimony neutral. No testimony was given. 

Chairperson Orme turned the time over to Jodi Price for her rebuttal. 

Jodi Price stated that she appreciated the citizens taking their time to voice their opinions this evening. Ms. Price stated that AT&T was in the business of being a good neighbor and explained they do not want to come in and upset people. Ms. Price stated that due to the way technology works this location was selected because they were given a very small search ring. Ms. Price stated their intent was to find an existing location that would blend in with the surroundings. Ms. Price explained that when you come into the City of Rigby the water tower stands out and has the necessary verticality so they could design the site so it would not be visually intrusive. Ms. Price stated that after a cell phone tower goes up it does become part of the landscape and explained the cell phone tower would be less visually intrusive than the current water tower. Ms. Price stated this request was only being sought in the event the water tower was actually removed. Ms. Price stated they were very interested in the water tower because the city owned it. Ms. Price stated a long term lease agreement with the city adds value and financial contribution to the city. Ms. Price referred to a comment about not being any restrictions and stated they were asking for no taller than what the existing water tower is now. Ms. Price stated the 140 feet height of the water tower was satisfactory for their needs and did not anticipate going any taller than that. Chairperson Orme stated that during his review of the paperwork there were only to be nine antennae placed on the tower and Ms. Price stated that was correct but indicated the city could lease space to other companies if they chose. Ms. Price explained that other company would have to enter into a separate agreement with the city at that time. Chairperson Orme asked if another company wanted to do that would they be adding another tower or just using the same tower. Ms. Price indicated that a benefit of the height they were requesting was that other companies could co-rotate on the same tower. 

Joel Johnson asked if he could address a technology question and Chairperson Orme yielded him the floor. Mr. Johnson asked if the cell tower technologically had to be located in this area or if it could be located somewhere else due to cell site restrictions. Ms. Price stated the reason this location was chosen was due to the search ring she had mentioned before. Ms. Price explained the radio frequency engineers look at their maps to see where their signal is strong and weak and try to find a way to fill in these holes. Ms. Price explained they are not developing a whole new wireless system but rather to improve their existing system. Commissioner Barker stated this was a triangulation of sorts and Ms. Price stated that was correct. Commissioner Barker stated this area was considered a weak point in that grid and Ms. Price stated that was correct. Commissioner Warner stated there is another location that has been discussed that is within a mile and explained it already has towers there and wanted to know why AT&T could not use that location. Ms. Price asked if the location in question was the Sugar Mill site and Commissioner Warner stated that was correct. Ms. Price explained that AT&T already has an existing tower on that site. Commissioner Warner asked what the effective range of a cell phone tower was and Ms. Price stated they are line of sight towers but explained that each tower can only handle so much capacity and once they reach that capacity they require an in-fill site. Ms. Price stated the tower at the Sugar Mill site was performing very well but has too much traffic to maintain the quality of coverage they want it to and explained that was the reason for this in-fill site. Ms. Price referred back to the line of sight and indicated that she was unsure of where the next closest tower is located. Commissioner Warner referred to the triangulation and trying to fill in gaps and stated he would like to know where the nearest tower would be. Ms. Price stated she could get their engineer to plot this information on a map and explained this was something that could easily be done but explained she did not have that ready this evening. Chairperson Orme asked what the possibility was of just adding more antennae to the existing tower at the Sugar Mill and Ms. Price stated that AT&T was not looking to do that because they already had good service in that area. Chairperson Orme asked if additional antennae would increase the service and Commissioner Barker stated it would not because of the triangulation issues and Ms. Price stated that was correct. Commissioner Warner stated that he understood AT&T to be near capacity at the Sugar Mill site and questioned whether additional capacity could be added to that location or not. Ms. Price stated that was not a possibility and explained the way towers are made they can only handle so much traffic and cannot be made bigger, stronger or faster. Commissioner Richardson asked how far away the new site has to be and Ms. Price stated as far as the water tower location and explained their radio frequency engineer indicated that was where the signal was weakest. Commissioner Richardson stated he was trying to see how this was a hardship because if the Sugar Mill site was working really well and it was merely a question of capacity then another county location could be utilized. Commissioner Richardson stated the ordinances are in place because the city has plans on what they want to do within the city. There was a brief discussion regarding how the cell towers work and the capacity each one is available to take and the possibility of interference between towers if placed too closely. Commissioner Warner asked if the city had solicited any comments from any of the airport people and explained airspace is of some concern for planes. Mr. Dunn referred Commissioner Warner’s comment and stated that he believed this had more to do with the IBC requirements than a variance request. There was a brief discussion regarding IBC requirements for height, lighting and structural issues. 
Chairperson Orme closed the public hearing at 7:47 p.m. and turned the time over to the commission for deliberation. Commissioner Warner referred to the water tower and said it has been there forever and expressed an objection to even removing the tower. Commissioner Warner stated he felt it was a wonderful benefit for AT&T to have the opportunity to attach an antenna to the water tower. Commissioner Warner stated he just did not believe this to be a vested benefit to have this when there is an antenna site that is heavily used near by that would suffice. Commissioner Warner stated that he understood there had been rebuttal against that but explained there was no expert present to defend radio frequencies and saturation. Commissioner Richardson referred to the city code regarding variances and stated he was having trouble with the hardship versus inconvenience. Commissioner Richardson stated he felt placing an antenna on the water tower is convenient but to construct another tower does not show a hardship. 
Mrs. Sessions asked Chairperson Orme if she could make a comment and Chairperson Orme yielded her the floor. Mrs. Sessions stated the reason for the variance request is due to the fact that City Hall is located within a residential zone and the height restriction for this zone is 45 feet. Mrs. Sessions stated the water tower is currently just over 140 feet and explained that AT&T has an agreement to use the water tower. Mrs. Sessions stated the variance only comes into play if the city chooses to demolish the water tower because AT&T could not construct a tower any taller than 45 feet due to the code restrictions. Commissioner Barker stated that if the water tower was torn down this variance would allow AT&T to construct another tower of similar height and Mrs. Sessions stated that was correct. Commissioner Richardson referred to the brief history given by Mr. Swager and stated that he understood this to mean the city wants to demolish the tower, AT&T would front the necessary funds to remove the tower and then they would need to build another tower suitable to their needs. Mr. Dunn stated that regardless of whether this variance is approved or not the city council would like to remove the water tower for the reasons Mr. Swager indicated. Mr. Dunn stated this request from AT&T was a method in which the city could finance the deconstruction of the water and put something back to the same space. Mr. Dunn stated another option that could be done is a rezone of the area and explained there would be no need for a variance in that case. Commissioner Richardson stated the applicant could also go before the City Council if they wanted to and Mr. Dunn stated that if it was denied they could appeal to the council. There was a brief discussion regarding the issues and benefits the council had looked at regarding this item. Commissioner Barker stated he had a little experience with cell phone towers and their impact on communities when they fill their gaps and explained the can understand what AT&T is trying to do. Commissioner Barker stated the water tower was an ideal location because it is in the center of town and explained there is a high volume of calls coming from the center of town which causes a lower service from this area which in turn causes an overload on the towers out by the Sugar Mill. Commissioner Barker stated the water tower is ideal because it is already an obtrusive element. Commissioner Barker stated that if the city council chose to remove the water tower he felt a cell phone tower would be less obtrusive. Chairperson Orme suggested using the $30,000 from AT&T for upkeep and maintenance on the water tower. Commissioner Barker asked what the purpose of upkeep would be if the water tower was not even being used. There was a brief discussion regarding the last use of the water tower and what service it was currently providing. Commissioner Richardson stated that granting a variance based solely on aesthetics was not part of their responsibilities. Commissioner Richardson stated a variance has to be granted on the basis of hardship. Commissioner Barker stated it would be interesting to see a map based on the coverage areas and communication gaps. Mr. Dunn stated that if the commission was struggling with an issue they could table the item to obtain additional information. Mr. Dunn explained the commission could also approve or deny based on their thought processes. There was a brief discussion regarding the size of the tower, the city’s inability to use the space and the financial concerns regarding the removal of the water tower. Commissioner Richardson moved to deny the request for a variance because there was no demonstration of hardship rather than mere inconvenience. Commissioner Warner seconded. Commissioner Barker was opposed. All others were in favor. 

Ms. Price asked if there was a way to request a continuance in order to bring forth the experts and documentations to show the hardship. Chairperson Orme stated that was not an option at this point because a formal decision had been made. Chairperson Orme explained the option of bringing this matter before the City Council and Mr. Dunn explained the appellate procedure available to Ms. Price. 
Chairperson Orme stated the next item on the agenda was the discussion and approval of Title 10 Chapter 12 in relation to signs. 

Mrs. Sessions reminded the commission this was something they had worked on in the last few meetings. Mrs. Sessions referred to previous meetings where certain items were added, some deleted and others just modified. Mrs. Sessions explained that what was before them this evening was that final proposal from those past meetings. Commissioner Richardson asked about the penalty being added and Mrs. Sessions stated that she had done that and explained the general penalty as indicated by City Code and referred to a copy of that contained within their packets. Chairperson Orme indicated that he had a couple areas he wanted to go over and referred to page 1, paragraph 3 regarding outdoor advertising and referred to the painting of windows and asked for clarification. There was a brief discussion regarding the kind of advertising this meant and where it was covered elsewhere in the chapter. Commissioner Warner stated that since it was covered elsewhere this was covered under the umbrella of the chapter. Mrs. Sessions stated she had printed off the wrong copy and referred to section 10-12-4 where it says city permit required and explained that she removed this because it was asking for a city license for contracting. Mrs. Sessions stated that was beyond what the city was capable of doing so it was removed. Chairperson Orme referred to page 4 under the definition of multiple copy sign and questioned whether this was a typo. There was a brief discussion regarding the actual definition of multiple copy signs. Chairperson Orme referred to page 12, item E, referring to signs for non-conforming uses and asked for clarification. Mrs. Sessions explained it was putting size limitations on signs for grandfathered right operations. Chairperson Orme asked if these limitations applied to other businesses and she indicated that it would not. Commissioner Richardson asked Mrs. Sessions if she could name the edits and she explained the 10-12-4 was being removed, the definition of multiple copy being changed to say multiple signs on one board and reference to the general penalty as provided in city code 1-4-1. There was a brief discussion regarding Garden Gate Nursery’s signs, possible violations and penalties involved and how changing this ordinance would affect other places in town. Commissioner Barker moved to approve the chapter 12 as proposed including the previously discussed changes. Motion died for lack of a second. 
Mrs. Sessions asked what she needed to do in order to get this item approved. Commissioner Richardson asked what the main reason for updating this portion of the code. Mrs. Sessions explained that she is taking individual chapters in the code and working on updating them because many have not been done since 1985. Mrs. Sessions explained the city was looking to re-codify the city code and did not see the reason to codify something that was seriously out-dated. Commissioner Warner stated there was no agenda behind making this change and Mrs. Sessions stated there was not. Mr. Dunn stated that Mrs. Sessions was trying to do some preemptive planning. Commissioner Richardson stated the new version was substantially larger than the previous one and Mrs. Sessions stated the majority of that was the definitions and explained the City of Rigby had not had the definitions previously becomes some of them did not pertain to signs that were hung in 1985. Commissioner Richardson stated he was concerned over allowing variances for something like A-frame signs. Mrs. Sessions explained that right now people were having to come in and get variances or seek approval for an A-frame sign because current city code did not allow for them. Mrs. Sessions stated she would like to change the city code to allow certain things that would otherwise require a variance or special approval. Chairperson Orme stated this limited the size and location of the A-frame signs and Mrs. Sessions stated that was correct and gave a brief explanation of the sight for traffic, safety for pedestrians and other issues they were concerned about regarding signs. Commissioner Warner referred back to Garden Gate Nursery and asked if they were out of compliance with current city code and Mrs. Sessions indicated they were because current code did not allow for any additional signs other than that on the business itself. There was a brief discussion regarding the allowance of portable and temporary signs. There was a brief discussion regarding the purpose of temporary signs. Commissioner Warner moved to accept the chapter 12 on signs that has been discussed, with the edits that have been discussed previously but to modify the number of portable signs allowed from one to three per business. Commissioner Richardson moved to amend the motion to strike the last portion of 10-12-10 on page 6 that reads to adequately identify the premises. Commissioner Warner agreed to amend his motion to include the changes of 10-12-10 number 1 as previously discussed. There was a brief discussion regarding the height restrictions within the allowed setback requirements. Commissioner Barker seconded. All were in favor. 
Commissioner Warner moved to adjourn the meeting. Commissioner Barker seconded. All were in favor. The meeting was adjourned at 8:49 p.m. 
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