

Planning and Zoning Meeting October 13, 2011

City of Rigby

Planning and Zoning Meeting 

October 13, 2011
7:00 p.m.
Those present were: Chairperson Orme, Commissioner Bennett (came late), Commissioner Brown, Commissioner Richardson, Commissioner Taylor and Commissioner Warner. Those absent: Commissioner Barker (recently resigned). 

Chairperson Orme called the meeting to order at 7:05 p.m. 
Chairperson Orme stated the next item on the agenda was the approval of the August 11, 2011 meeting minutes and asked if everyone had a chance to read them. Commissioner Taylor moved to approve the minutes as written. Commissioner Brown seconded. All were in favor. 

Chairperson Orme stated the next item on the agenda was a public hearing for a zone change from R-1 Residential to Commercial and turned the time over to the representative for their presentation. 
Public Hearing-Zone Change-City of Rigby-

Dave Swager, City Clerk/Treasurer, stated that he was present this evening to request a zone change on behalf of the City of Rigby. Mr. Swager stated that during a recent review of the property the city realized that presently the use for City Hall and the associated shop buildings on the property do not reflect the zoning. Mr. Swager explained the property is currently zoned as R-1 residential. Mr. Swager explained this request was compatible with the City’s Comprehensive Plan and referred to a map placed before the commissioners and stated the requested zoning is contiguous with other commercial zoning. Mr. Swager referred to the City’s Comprehensive Plan and stated that it indicated the city’s business and financial districts of the city should encompass the commercial area. Mr. Swager stated that as a point of reference the South side of Fremont Avenue is already zoned commercial and explained this area contains 2 commercial buildings, 2 tri-plexes and 5 single family homes. Mr. Swager stated the property along the North side of Fremont Avenue contains City Hall and shop, one duplex, one triplex, one single family home and one commercial building. Mr. Swager stated this one commercial building has already been zoned commercial. Mr. Swager stated that when you compare the two sides of the street the North side is more suited to be zoned commercial than the South side. Mr. Swager referred to the objectives contained within the R-1 zone and explained these provide a residential environment within the city to include single family homes and garages, parks and playgrounds, home occupations and libraries. Mr. Swager stated that tri-plexes are not listed in this zone. Mr. Swager referred to the objectives contained within the Commercial zone and explained these provide a dominant shopping and financial center which includes professional and service offices and automobile repair shops. Mr. Swager stated that City Hall is more akin to a service building and the city shop more akin to an automotive repair shop. Mr. Swager stated there may be concerns brought up regarding property taxes and explained property taxes are assessed based on land usage not zoning. Mr. Swager stated the city is attempting to eliminate voids within its corporate limits and referred to the recent perimeter annexation which brought in the county pockets. Mr. Swager stated the city is also redefining the impact area and explained the city is trying to clean up some missed areas correct some oversights. 
Chairperson Orme asked for testimony in favor. No testimony was given.

Chairperson Orme asked for testimony against. 

Morgan Lake, 475 Annis Hwy (P O Box 595), stated he strongly suggests the commission reject the request for a zone change being presented this evening. Mr. Lake stated the main reason would be the concern over the devaluation of property and explained the concern was whether someone would choose to buy a home in a Commercial zone. Mr. Lake stated there is no need for more commercial property in Rigby and explained that he had conducted a survey and found there were 25 unused areas that have commercial potential and already zoned as such. Mr. Lake stated the North side of Fremont Avenue was designed as a buffer zone between the City Park, school and commercial area and expressed his desire to keep it maintained as such.  Mr. Lake stated the application is not complete because it is missing the proposed use of the property, how the proposed amendment relate to the compatibility to the surrounding areas and does not indicate how it will affect the adjacent property owners. Mr. Lake stated that Mr. Swager only gave a few of the permitted uses in a commercial zone and explained there are many others that would be allowed if this zone change was to be approved. Mr. Lake stated he felt this may be an illegal application and explained that because the council had approved to submit the application they have removed themselves from the appeals section of the ordinance and referred to 10-13-10 of the Rigby City Code. Mr. Lake stated he was strongly against this zone change and explained he felt it was not in the best interest of the city or in the interest of the community. Mr. Lake stated that it was also an area that was not intended to be commercial. 
Valerie Johnson, 159 W 1st North, distributed copies of a letter she intended to read to the commission. Ms. Johnson stated she was against the rezone and the intent behind it. Ms. Johnson referred to a letter and stated it was after a discussion with Susan Pengilly who is the Deputy State Historic Preservation Officer of Idaho. She read the letter into record as follows:

I have recently had the pleasure of talking with Suzi Pengilly. Suzi Pengilly is the Deputy State Historic Preservation Officer for the State of Idaho. In talking with her she agreed that the Rigby City Water Tower is historically significant and in many small towns a prominent landmark. If there is federal involvement in the project, the project will have to be reviewed under Section 106 of the National Historic Preservation Act. She also stated that if the intent is to tear the historic water tower and replace it with a cell tower through a communications company like AT&T that has to comply with the Federal Communications Commission (FCC) than there could be a problem. AT&T has to abide by the Federal Communications Commission (FCC) therefore they are federally involved through Section 106 of the National Historic Preservation Act. 
With federal involvement, the State Historic Preservation Office refers to Section 106, Subpart C, Program Alternatives, Paragraph 800.1 Purposes: In which the law states that Section 106 of the National Historic Preservation Act requires federal agencies to take into account the effect of their undertakings on historic properties and afford the Council a reasonable opportunity to comment on such undertakings. The procedure in this part defines how federal agencies meet these statutory responsibilities. The Section 106 process seeks to accommodate historic preservation concerns with the interest in the effects of the undertakings through consultation among the agency officials and other parties with an interest in the effects of the undertaking on historic properties, commencing at the early stages of project planning. The goal of consultation is to identify historic properties potentially affected by the undertaking, assess its effects and seek ways to avoid, minimize or mitigate any adverse effects on historic properties. 
Ms. Johnson stated that Ms. Pengilly had given her name, phone number and email address in case anyone wished to speak with her regarding the information contained within this letter. Ms. Johnson stated that after she had talked with Ms. Pengilly she sent an email and Ms. Johnson read that email into the record as follows:
After we talked, I realized that another staff member here had received this project for review under Section 106. I reviewed it and sent out comments a few days later. The comments went to the environmental consultant for AT&T. In the report, they indicated that the equipment would be hung from the water tower and there was no discussion of tearing it down. We informed them that hanging the equipment would have “no adverse effect” on the historic water tower, but that we had recently learned there was discussion of tearing down the water tower. We let them know that this would result in “anticipatory demolition” and make it very difficult to build a tower in that location in the future. 

Thanks,

Suzi

Chris Horkley, 159 W 1st North, stated that she was going to read a letter to Ms. Preite at AT&T. Ms. Horkely read the letter into record as follows: 

Dear Ms. Preite:

Thank you for sending the archaeological and historic report for the proposed collocation of wireless equipment on a historic water tower in Rigby, Idaho. The field work and report, completed by Herb Maschner, Idaho State University, meets the Secretary of the Interior’s Standards. 

We agree that the tower is eligible for the National Register of Historic Places. No other sites were identified in the survey. We also agree that collocation on the tower will result in no adverse effect on the historic property.
It has come to our attention that the City is considering demolishing the water tower. Please be aware that demolition of the water tower to clear the site for the cell tower would be considered anticipatory demolition under Section 110K of the National Historic Preservation Act, and FCC could, and should, deny the license. Certainly, our office would not be able to review the project under those circumstances. 
Sincerely,

Susan Pengilly

Ms. Horkely stated that she also had a letter from her mother that she would like to read into record and did so as follows:

I am against rezoning West Fremont to Commercial so AT&T does not need a variance to put up the cell tower. I have lived on the North side of the water tower for almost 50 years and it has been a landmark for me and my family. I believe that a cell tower would lower my property value with a blinking red light flashing. It would not only lower my property value it would affect my sleep at night and would interfere with our picnics and family gatherings.
Sincerely,

Dorma Johnson

159 W 1st North

Joel Johnson, 159 W 1st North, stated he was expressing his objection to the proposed zone change because he felt it was mainly for the city to fulfill it’s obligation to AT&T for them to put this tower up. Mr. Johnson stated that AT&T wanted to replace the water tower with a cell tower and explained that everyone needed their wireless service. Mr. Johnson stated that with this in mind everyone needs to remain aware of how creating this wireless network impacts the aesthetics for the surrounding area. Mr. Johnson stated they did not want to create this wireless convenience at the expense of our community. Mr. Johnson stated that replacing the water tower with a massive cell tower would lower property values and decrease the desire to develop that area. Mr. Johnson stated it would be argued that it would not be an obtrusive cell tower and that it will be a single antenna tower but explained that AT&T is requesting to rent out space on their tower to other companies. Mr. Johnson stated that AT&T wants to build one very large antenna because it limits the monetary impact to them. Mr. Johnson stated that while this was smart financially it did not show respect for the local community. Mr. Johnson stated that one large antenna with a large strobing night beacon would be an annoyance to the community. Mr. Johnson stated that a suitable compromise to this would be to have AT&T build several small, well camouflaged towers placed throughout the city. Mr. Johnson stated this route would be more expensive and explained this was why it was not agreeable to AT&T. Mr. Johnson stated he could understand they wanted to save money but wanted AT&T to be mindful not to poison the community which they are serving. 

Chairperson Orme asked for any further testimony against. No further testimony was given. 

Chairperson Orme asked for any testimony neutral. No testimony was given. 

Chairperson Orme turned the time over to Mr. Swager for his rebuttal. 

 Dave Swager, City Clerk/Treasurer, distributed copies of some papers from Cody Taylor, Jefferson County Assessor, and stated he was showing this letter and the guidelines and statutes that she has to follow regarding the duties of determining market value. Mr. Swager referred to these papers and explained they included State Statute Title 63 which pertains to the actual and functional use and reads that it “shall be a major consideration when determining market value for assessment purposes”. Mr. Swager referred to another paper and stated this was from the Assessor’s Manual and read that “Idaho law requires the state tax commission’s rules to provide for each assessor to value all property, unless otherwise exempt, at market value for assessment purposes according to recognized appraisal methods and techniques while giving major consideration to “actual and functional use””. Mr. Swager referred to this same paper but further down where it reads “Main and Busy Avenue may be a perfect spot for some commercial use, but if it is currently used as a residence, the property must be assessed as a residence when giving major consideration to the “actual and functional use””. Mr. Swager stated that the Supreme Court concluded “actual and functional use” means the existing use for which the real property was designed or intended. Mr. Swager stated that in response to Mr. Lake’s comments about decreasing property valuation this may or may not be true but he was showing the tax assessment is based off of use and not the zoning. Mr. Swager referred to the comment of the other vacant commercial properties and explained there was no feasible way City Hall could relocate to one of these properties. Mr. Swager referred to the comment about the buffer zone and explained this would remain because the North side of the alley would still remain R-1 Residential. Mr. Swager stated the proposed use for the property would remain the same as it would be City Hall and the City Shop. Mr. Swager explained that Rick Lamoreaux, Co-Public Works Director, would like to expand the shop and create areas where equipment could be housed and not left out in the weather. Mr. Swager referred to the comments on historic significance and stated that was not the issue today but explained no movements had been made to classify the water tower as a historic building or structure. Mr. Swager stated that even if the water tower was historic it would have no bearing on the application for a zone change being presented this evening. Mr. Swager stated the city meets the definition of commercial for this property not residential and believes the zone change needs to be granted. Robin Dunn, City Attorney, asked Mr. Swager if any of the buildings to the East of City Hall were revenue producing and Mr. Swager stated there was a rental duplex, rental triplex and insurance buildings were all revenue producing. Commissioner Richardson asked what the reason for changing the homes to commercial was or if it was just to keep the continuity of the zone. Mr. Swager stated there was a triplex and explained this was not an allowed use within the R-1 zone. Mr. Swager stated the zoning of city property had been an oversight and explained it should have been made commercial a long time ago. Commissioner Warner asked how the triplex was allowed to be constructed in the R-1 zone and Mr. Swager stated he was unsure if they were granted a variance or if it was just built. Commissioner Brown stated that she would like to know more about the AT&T tower because that was the concerns expressed by the people in the audience. Mr. Swager stated that AT&T has signed a lease with the city to place their antenna on the water tower and explained they were making progress with this by obtaining a building permit. Commissioner Brown asked how tall this tower would be and Mr. Swager explained their plan was to hang their antenna on the existing water tower. Commissioner Warner asked if anyone had an antenna on the water tower and Mr. Swager stated there was not. Chairperson Orme stated this topic had nothing to do with the application being presented this evening. Commissioner Bennett asked how this zone change would affect the one residential home and Mr. Swager stated that it would not affect it at all. Mr. Swager stated that if someone looked to purchase the home they would look at the surrounding neighborhood and not the zoning on the property. Commissioner Bennett asked how this would affect the tax base and Mr. Swager stated that it would not affect it at all. 
Commissioner Richardson stated that Mr. Lake had brought up missing requirements and felt those needed to be addressed. Commissioner Richardson stated those were the proposed use, compatibility study, adjacent property impact and asked if those could be discussed. Paula Sessions, Planning and Zoning Administrator, stated that right on the application it explained the current use was commercial and Mr. Swager presented the proposed use would remain the same. Commissioner Richardson stated the zone change for the city property made sense because the use was already there and Mr. Swager stated that was correct. Commissioner Richardson stated the impact had been addressed and Mr. Swager stated nothing was changing as far as usage for the property. Commissioner Richardson stated there would be no change in taxes and Mr. Swager stated that was correct. Mrs. Sessions explained that if the city wanted to expand the shops they could not because you cannot expand a non-conforming use such as a commercial building within a residential zone. 
Chairperson Orme closed the public hearing and turned the time over to the commission for deliberation. Commissioner Taylor stated that he understood people were here to discuss the cell phone tower but felt that was not the issue that was being placed before them this evening. Commissioner Taylor stated that he was actually shocked that it was not already commercial and referred to other businesses in the immediate area. Commissioner Taylor stated that he could understand the fears over the cell phone tower but explained that was not the issue tonight. Commissioner Taylor expressed a desire to grant the zone change tonight for the benefit of the city. Commissioner Brown stated that she agreed that the area should be commercial but explained the people present this evening were voicing concerns over the cell phone tower. Commissioner Brown asked if anything would come before the commission regarding the cell phone tower if zoned commercial and it was explained there would not. Commissioner Brown stated that while she was ok with the zone change she was not ok with the people in the area not being comfortable with what was going on in their backyards. Chairperson Orme asked Mr. Swager if there was something in place between AT&T and the city and Mr. Swager explained there was a lease in place for AT&T to place their antenna on the catwalk of the water tower. There was a brief discussion regarding the cell phone tower and the concern over the zone change. Commissioner Taylor stated that no matter how far into the future someone wanted to look there would always be an argument from both sides regarding the issue. There was a brief discussion regarding the lease agreement, maintenance on the tower and concerns over a new tower being constructed. Mr. Dunn stated the item presented this evening was a zone change and explained there was no other issue that needed to be discussed at this time other than the proposed zone change. Mr. Dunn stated the he believed the people were correct in thinking the city would want to remove the water tower and replace it with another structure in the future but explained again the only legal issue before the commission this evening is the zone change. Mr. Dunn explained the purpose for this public hearing is to grant the people the right for due process and present pros and cons. Commissioner Warner stated that due process is happening right now so whatever happened in the future they were able to voice their concerns tonight. Commissioner Richardson stated that he had reviewed what the guidelines for a zone change was explained it was for the betterment of for responsible growth. Chairperson Orme stated the benefits of trying to straighten out zoning borders and allowing the city the opportunity to utilize the ground for whatever purpose they needed. 
Chairperson Orme yielded the floor for further testimony due to late arrivals. 

Anna Bidwell, 135 W 1st North, stated she lives at this address but also owns the property at 127 W 1st North and explained they were zoned residential. Mrs. Bidwell stated she had not heard the differences in setbacks that would occur should this zone change pass and the effects on the residential property with what can be built. Commissioner Warner asked Mrs. Bidwell what currently was located behind her and she indicated Chad Linnseman’s residential home and the triplex. Mrs. Bidwell asked why not consider making this area R-2. Commissioner Taylor stated he felt this was because the city wanted to make a continuous commercial area and Mrs. Bidwell stated she felt this was a false reasoning. Mrs. Sessions interjected and stated it could not be zoned as R-2 because that would be spot zoning and is illegal. Mrs. Bidwell asked why this property could not be left as R-1 and only zone the city property as commercial. Commissioner Taylor explained the triplex already violates the R-1 requirements. Commissioner Warner stated there are reasons to make zone changes and explained that some of those are established to promote orderly growth and development of the city, to promote economy and the cost of fire and police protection, lessen congestion in streets and to reduce waste, to foster industry and others. Commissioner Warner asked if any of these purposes were contrary to what was being proposed this evening. Mrs. Bidwell stated she felt it was and explained that in a commercial zone you could build right on the lot lines. Mrs. Bidwell stated that commercial businesses will also have trucks coming in to load or unload at all hours of the day and night. Mrs. Bidwell stated this would affect her property value if she chose to sell her home. Mrs. Bidwell stated the assessed value is different from the property value. Mrs. Bidwell stated another thing to consider would be the sewer line that runs down the alley and explained consideration need to be given to this if commercial property is allowed to build right on the property line. Commissioner Richardson asked Mrs. Bidwell if she had a problem with zoning just the city property as commercial and Mrs. Bidwell stated that she did not like it because she feels there is an underlying purpose to the reasoning. Mrs. Bidwell stated she is not opposed to it because it makes sense but also believed there are ways around being able to expand in current zoning such as a variance. 
Chairperson Orme once again closed the hearing to the public and turned the time over to the commission for deliberation. Mrs. Sessions asked if she could address the comment regarding the zero lot line in commercial. Chairperson Orme yielded the floor to Mrs. Sessions. Mrs. Sessions explained that commercial zones did have the right to build on zero lot line except when they are adjacent to a residential area then they are required to have a twenty foot (20’) buffer between the two zones. Mr. Swager asked Mrs. Sessions what the buffer was between residential zones and Mrs. Sessions explained there wasn’t one. Mr. Swager asked what the set backs between the two properties would be and Mrs. Sessions explained it was ten feet (10’) for each yard. 

Commissioner Warner stated that he agreed with a lot of the criteria requirements but stated not all of them apply to all the property. Commissioner Warner stated the one most in question was the protection of property values. Commissioner Taylor stated that due to his experience in real estate he has seen property values increase when going to commercial because there is an overall broader use for the property. Commissioner Taylor stated that he looks at the duplex and triplex as commercial in nature because there sole purpose is to generate revenue. There was a brief discussion regarding city code and provisions for zone changes and additional uses for property and the possibility of limiting the change to just the city property. There was a brief discussion regarding outgrowing the current facility, leaving abandoned commercial property, the growth the city has experienced and the changes that have occurred. Commissioner Warner moved to approve the zone change to commercial for the city property only. Commissioner Richardson seconded. There was a brief discussion regarding the actual boundaries of the property and the authority of Mr. Swager to amend the application and his willingness to do so. There was a brief discussion of the motion. On a roll call vote: 

Commissioner Bennett

--
no


Commissioner Brown

--
no


Commissioner Richardson
--
aye


Commissioner Taylor

--
no

Commissioner Warner

--
aye
Chairperson Orme asked if there were any alternate motions. Commissioner Taylor moved to approve the zone change to encompass all property as originally applied. Motion died for lack of second. 

Commissioner Taylor moved to adjourn the meeting. Commissioner Brown seconded. All were in favor. The meeting was adjourned at 8:37 p.m. 
Chairperson Orme yielded the floor to Mr. Dunn. Mr. Dunn gave some advice to the commissioners regarding conduct for future meetings. Mr. Dunn stated that all comments and questions needed to be directed through the chair so there could be a little more order to the meetings. 
Chairperson Orme turned the time over to Mrs. Sessions for the work session portion of the meeting. The work session began at 8:39 p.m. 

Mrs. Sessions referred to the document titled signs in the commission packets and stated this was the final version that was going before the council. Mrs. Sessions explained this was the final copy and wanted to make sure that it read exactly what the commission had intended. Commissioner Warner asked if in the future any changes in documents could be red lined so those portions could be reviewed rather than having to re-read the entire document and Mrs. Sessions stated that she could do that from now on. 
Mrs. Sessions stated the next item for the work session was the revision of the R-2 ordinance. Mrs. Sessions stated that she had emailed all of the commissioners the various R-2 requirements from other cities that she had reviewed in drafting this revision. Mrs. Sessions explained the reason for this was to make sure that she had looked at more than one area and encompassed a variety of things that would work within Rigby. Mrs. Sessions stated there had been previous discussions about being too restrictive and therefore making it where people did not want to do R-2 developments and explained that was not the intent. Mrs. Sessions explained the intent was to make R-2 developments be more responsible and compatible within the City of Rigby. Mrs. Sessions went over some of the changes from the current code to what was included within the proposed version. There was a discussion regarding the definition of a net acre and they decided to have it removed from the code because there was no other reference to this term. There was a brief discussion comparing the R-1, R-2 and RP zone requirements. Commissioner Brown asked if they were looking to ratify this tonight and Mrs. Sessions stated it was just discussion this evening. There was a brief discussion regarding setbacks in R-2 and whether there would be adequate fire safety between the buildings. There was a brief discussion regarding parking space requirements. Mrs. Sessions explained the reason for this proposal is due to the past few developers who wanted to bring in R-2 developments and were shot down for their density even though they met the code requirements. There was a brief discussion regarding R-2 developments and how they differ from a single R-2 building. Commissioner Richardson stated he felt that enforcement was the main issue with the R-2 developments currently in the city and did not feel the R-2 code needed to be significantly altered. Commissioner Brown stated that she liked the proposal to include the open space. There was a brief discussion regarding enforcement issues and how they can be addressed. There was a brief discussion whether these proposed changes would apply to current buildings or just new buildings. There was a brief discussion regarding the number of stories allowed in the various zones. 
Mrs. Sessions suggested the commissioners take some time and look over the R-2 proposal and make notes or comments and come to the next meeting prepared to create a final draft for approval. 
Commissioner Bennett moved to adjourn the meeting. Commissioner Brown seconded. All were in favor. The meeting was adjourned at 9:43 p.m. 
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